
 
 

 
 
 
 
 
 

CASE NO. RFA/M/5/2011 

 

In The Complaint Between: 

 

Henry Mndebele                  Complainant  

 

AND 

 

Swaziland Employee Benefits Consultants    1st  Respondent 

Municipal Council of Manzini Staff Pension Fund                         2nd Respondent 

 

 

___________________________________________________________________ 

 

DETERMINATION OF COMPLAINT SUMITTED IN TERMS OF SECTION 43 (3) 

OF THE RETIREMENT FUNDS ACT NO.5 /2005 (The Act). 

 

 

1. INTRODUCTION 

 

1.1 The complainant was an employee of the Municipal Council of Manzini 

(hereinafter the Council) continuously since 1974 up to 2009 when he went on 

compulsory retirement. By virtue of his employment with the Council, he was a 

member of the 2nd Respondent, Municipal Council of Manzini Staff Pension Fund 

(formerly, Manzini City Council Staff Pension Fund) for the duration of his 

employment.    

 

1.2 The complaint concerns quantum of retirement benefits in relation to the total 

amount that was paid by the fund. The dispute centers around the benefit 

statement issued by the 2nd respondent’s administrator, Alexander Forbes 

Financial Services (the fund administrator) to the complainant dated 31 March 

2004 which according to the complainant reflected higher retirement benefit than 

he actually received when he retired on the 30 September, 2009. 



 

1.3 The complaint raises questions, among them, whether decision of the fund to 

convert its funding structure from defined benefit to a defined contribution 

requires consent of individual members for its validity to affect their benefits.   

 

1.4 The fund was joined in terms of section 49 (d) due to its substantial interest in the 

complaint. Although the complaint was directed at the fund administrator it is 

important to highlight that the administrator is a mere agent and service provider 

to the fund and that it is the latter that is ultimately responsible and liable to fund 

members for payment of their benefits and not the agent. 

 

2. FACTUAL BACKGROUND 

 

2.1 The complaint dated 29 June 2011 was received by the Adjudicator on the 25th    

      August, 2011 through the Office of the Registrar of Insurance and Retirement  

      Funds which initially made efforts to conciliate on the matter without success. 

This Tribunal sent acknowledgement of receipt of the complaint and a request for  

answer by letters dated 3rd and 5th September 2011, to the complainant and the 

respondents, respectively. 

 

2.2 The complainant retired on the 30 September, 2009 having attained normal  

      retirement age of 60. He received advice letter dated 9 December, 2009 from  

      the fund administrator detailing his retirement benefit as  

      follows (as far as relevant): 

Employee Contributions  371 572.13 

Employer contributions  131 198.94 

Interest    313 647.71 

Gross benefit   816 418.78 

Less Tax 

In terms of this retirement benefit advice the complainant was to receive 1/3 

commuted value of E272 139.59 and while 544 279.19 residue would purchase 

annuity in terms of the rules.  

 

 

 



 3. THE COMPLAINT 

 

3.1 The complaint placed before the Adjudicator is couched in the following terms; 

 

Pension benefit does not conform to the statement I received in 2004/5. In the year 2004/5 I 
was promised pension of E125, 353.44 per annum at the time of retirement i.e. upon reaching 
the age of 60 years assuming everything remains unchanged. This promise was based on a 
salary of E 119 100.00 at the time of retirement 2009  I was getting a salary of E 25 000.00 
per month, E 300,000.00 per annum. 

3.2 By letter of the 31December 2009 the complainant had requested the fund     

      administrator to recalculate his benefit “in accordance with the laid down   

      rules and regulations.” He presented calculations of values of the benefit he    

      contended were due to him based on the aforesaid statement of March 31 2004.  

      From his calculations he stated that he was entitled to E125 353.44 per annum  

     and that this would translate to monthly benefit of E 6 964.00 up to E10 446.00 at  

     his retirement. 

 

4. THE ANSWER / DEFENCE 

 

4.1     The fund authorized the fund administrator to furnish answers to the complaint 

on its behalf. This was done by letter of 19 October, 2011 to the Adjudicator 

copied to complainant and the fund administrator. 

 

4.2     The respondents’ answer is that the March 31 2004 benefit statement in 

question related to the period when the fund was a defined benefit (db), that 

the fund subsequently converted to a defined contribution (dc) funding 

structure, effective 1 April 2004 (the conversion date). The name of the fund 

changed from Manzini City Council Staff Pension Fund to the current name, 

Municipal Council of Manzini Staff Pension Fund.  

  

4.3    The respondents highlighted the following dynamics: that the fund converted 

from defined benefit to dc fund with effect from the 1 April 2004; the 

contentious benefit statement reflected the position under the db system; the 

statement states on the face of it that the contents were applicable under the 

assumption that all things remained unchanged; the conversion of the fund 



from db to dc represented a change that affected contents of the 31 March 

2004 statement. 

 

4.4     The respondents drew attention to the peculiar determination of retirement 

benefits under the dc structure, being the sum total of employer and employee 

contributions plus any interest thereon, and that this was the basis on which 

complainant’s benefit was calculated. This is in contrast to the db fund 

scenario where retirement benefit calculation formula is based among others, 

on the number of years of service, the salary at the time of retirement 

regardless of the investment returns received by the fund.     

 

4.5      The respondents stated in submissions to the tribunal dated 15  

           September 2011 that complainant’s actuarial transfer value from the db to dc  

           fund stood at  E489 123.00 and that this amount increased to  

           E753 122.00 as at 30 September 2009 when the complainant retired.  

           Their subsequent correspondence of 30 September 2011  

           indicated that a total of E963 156. 68 was paid to the complainant, 

           made up as follows – 

          

           Transfer value                                                            E489 122.95 

          Return on transfer value                                                287 4798.20 

          DC contributions (employer + employee)                      160 384.97 

         Return on DC contributions                                              26 169.56 

                                                                                                 963 156.68           

  

5.       COMPLAINANT’S REPLY TO RESPONDENT’S ANSWER 

 

5.1     The complainant informed the tribunal in a reply that he had no knowledge of 

the fact of the conversion of the fund from db to dc structure until his 

retirement date. He alleged that nobody informed him of the conversion 

asserting that such a change could not have taken place without his 

knowledge and consent. 

 



5.2     The complainant took the position that the stated changes did not affect his 

benefit as carried by the 31 March 2004 benefit statement.  

 

5.3     The respondents presented counter information to complainant’s alleged 

ignorance on conversion issues. The respondents stated that fund members 

including the complainant and other stakeholders were informed about the 

fund conversion through structures, which in the case of the complainant was 

the staff association. That the Principal Officer wrote to all members of the 

fund on these issues and attached for each member his/her value statement. 

The following documents were submitted by the respondents as proof of 

information to the complainant: copy of a circular type of communication 

addressed by the principal officer of the 2nd respondent to “Dear Member” 

containing conversion information, Transfer Value Statement “as at 1 April 

2004” in respect of the complainant, and an Explanatory Member Booklet of 

the Municipal Council of Manzini Staff Pension Fund. The complainant stated  

in reply that he received the value statement referred to from the principal 

officer a year after his retirement on the 7 March 2010. The tribunal deals with 

these and other arguments in the analysis that follows below. 

 

6.       STATEMENT OF DETERMINATION AND REASONS THEREOF 

 

6.1     The main issue for determination by this tribunal is whether or not 

complainant’s retirement benefit was properly computed and paid by the fund. 

Ancillary questions considered relate to complainant’s awareness or 

otherwise of the fund’s conversion from db to a dc fund before or at the 

conversion date; the effect if any of complainant’s lack of knowledge or 

absence of his consent on the retirement benefits payable to him, that is the 

merits and demerits of complainant’s disputation of the fact of the conversion 

of the fund and his argument that his benefit fell to be computed using the 

formula prescribed by the old db fund rules. The sum total of the issues rotate 

around the rights and obligations of fund members and the obligations of the 

fund to its members with respect to payment of retirement benefit; the rights of 

the fund to review and amend its funding structure and benefits payable to 

members.   



6.2     These and related questions are decided by reference to the retirement          

          funds law obtaining in Swaziland as embodied, firstly in the governing      

          legislation, the fund’s rules and the principles of common law.     

         Section 9 (g) of the Retirement Funds Act (RFA) provides that the board of    

         trustees of the fund shall ensure that the fund is managed in accordance with 

         its registered rules. The Act further provides at Section 13 (3) that -  

 
Subject to the Act, the rules of a retirement fund shall be binding on the fund and its 

members, the employer and officers and any person who has a claim on the fund.  

 

This position was confirmed by the Supreme Court of Appeal of South Africa 

in the case involving Tek Corporation Provident Fund and 10 Others v Roy 

Spencer Lorenz (Case No: 490/97), wherein the court stated the following at 

paragraph [15]: 

 

                    The pension fund, the powers and duties of its trustees, and the rights 

                       and obligations of its members and the employer are governed by the rules of     

                       the Fund, relevant legislation and common law. The fund is a legal persona     

                       and owns its assets in the fullest sense of “owns”. 

6.3  It follows that the tribunal must refer to the registered rules of the fund     

       to ascertain their prescriptions on the issues in dispute - the funding     

       model of the fund, computation and payment of the retirement benefit due to 

       the member. The tribunal was furnished with a copy of the current fund rules.        

       Rule 1.6 states that “On the 1 April 2004, the funding method of the Fund  

       changed from defined benefit to  defined contribution.” This rule provision  

       is authoritative on the question of  whether the 2nd respondent is a  

       db or dc fund. It is noted that rule 21.4.2 of the previous db fund gave power to   

       the employer to alter fund rules in order to give effect to any decision  

       of the employer to deal with either the actuarial surplus or to fund the actuarial   

       deficit of the fund. Information placed before the Tribunal indicates that  

       before conversion the actuarial level of the fund was at a 30% deficit and  

according to the then db fund rules, it was the employer’s responsibility to 

fund the deficit (see 1st respondent’s letter to the department of income tax 

dated 24 May 2011). Furthermore, it has been shown that the board of 

trustees resolved at its meeting of 30 March 2004 on a number of issues 

regarding the conversion of the fund from db to dc, which resolution finalized 

the change of status of the fund from db to dc.       

     



   6.7 The complainant has not placed before the tribunal or shown    

       existence of any facts or evidence to the contrary. He has so far only   

       tendered a bare denial of the facts, alleging ignorance of the fact that the  

       conversion exercise did take place. Complainant’s devotion to the benefit  

       statement of the 31 march 2004 does not advance his argument any further in  

       the face of a logical explanation that the statement merely reflected the status   

       quo  as at the 31 March 2004 and prior to the conversion date of the 1 April  

        2004.  

 

6.4  It is not material for the tribunal to make a finding on when the complainant  

       had knowledge of the fund conversion from db to dc . It suffices  

       to state that consultation of fund members and advice to them of changes and  

       their implications on their benefits is one of the  basic responsibilities the  

       board of trustees has towards fund members. However, it would not be correct  

       to say that individual fund members’ consent  was a  prerequisite to such 

       changes . Conversion of the fund in this case, involved a change from  

       a funding structure that burdened the employer with extensive funding 

        obligations to a less costly one from employer’s perspective. The conversion  

       was a strategic decision of  the trustees as a governing body that does not  

       depend on the consent of  individual members to gain validity. From the 2nd  

       respondent’s view it conducted  necessary consultations with fund members’  

       representatives that is the union and staff association executives respectively,  

       and that the fund also issued correspondence to individual members.  

 

         Defined benefit versus defined contribution 

 

6.5     The fund’s conversion represented a fundamental change not only in terms of 

source of contributions but also on the benefit structure, in particular the 

method for computation of benefits due to members. By definition the two 

types of fund systems are materially different. Regulation 2 (interpretation 

section) of the Retirement Funds Regulations 2008, made under Section 9 of 

the Retirement Funds Act 2005 (RFA) defines a dc fund as, 

              



             a fund in which the individual members’ pension benefit is determined solely by 

reference to the contributions paid into the fund by or on behalf of that member and 

the investment return earned on those contributions. 

 

          Hunter et al, The Pension Funds Act: a commentary1 similarly states about the  

dc fund that it, 

           is commonly understood to mean a fund which provides a benefit to a member on 

retirement that is determined with reference to the contributions at rates that are 

usually fixed as a percentage of pensionable remuneration and other amounts paid to 

it in respect of a member, plus the return earned on the investment of those amounts 

less a share of the fund’s expenses…  

 

6.6      The db fund on the other hand, refers typically to the fund in which fund rules  

define the pension and other benefits payable to the member and other  

beneficiaries independently of the contribution payable, and the benefits are  

not directly related to the investments of the fund. This is the definition of db  

fund per the RF regulations. 

 

7.1 Definition of fund credit under rule 2 provides guidance on how benefits are 

determined and this is consistent with the dc fund benefit structure as discussed 

above. Fund credit under the rules comprises the following items, depending on the 

circumstances of the individual. In the case of the complainant his fund credit 

comprises of the following items: (a) contributions made by the member (b) 

contributions by the employer, and (c) member’s actuarial reserve (in that he was a 

member on the 31 March 2004). The rule further provides that the fund credit is 

subject to increase or decrease by the investment return until the calculation date.  

    

8. DECISION 

 

8.1 From the foregoing the Tribunal finds that complaint’s retirement benefit was  

     properly treated in accordance with the governing fund rules and that there is no 

     basis or merit in the argument that the fund should have applied a formula 

     provided by the defunct defined benefit fund rules. 

 

                                                           
1
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     The complaint is therefore dismissed. 

 

It was not necessary to hold oral hearing in this matter, Determination was  

based on documents and written submissions filed by the parties. There were no  

legal representatives for any of the parties. 

 

 

DATED AT MBABANE ON THIS 30th DAY OF MARCH 2012.  

 

 

 

DORIS TSHABALALA 

Insurance and Retirement Funds Adjudicator 

 

 

 

TO:   HENRY MNDEBELE 

    (Complainant)               (By registered mail). 

                                  P.O. Box 5589 

                                  MANZINI 

 

 

AND TO:  Swaziland Employee Benefits Consultants (Pty) Ltd 

 (1st Respondent)     

 2n Floor Sales House Building 

 Swazi Plaza                             (Hand delivery) 

 P.O. Box 3159 

 MBABANE  

 

Received copy hereof this….day of………………2012. Signed……………………… 

    

 

AND TO:  Principal Officer 

   Municipal Council Of Manzini Staff Pension Fund  

(2nd Respondent)  

P.O. Box 3159 

MBABANE  

(By registered mail) 

 

Received copy hereof this….day of………………2012. Signed……………………… 

    

    



 

Section 55 Filing:    The Registrar 

   High Court of Swaziland 

   P. O. Box 19 

   MBABANE  

H 100 

 

(Hand delivery) 

 

Received copy hereof this….day of………………2012. Signed……………………… 

    

 

 


